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 return, excluding the cost basis 
of land and any intangibles.

QBI generally includes all net 
income from a qualified trade or
business other than investment 
income. QBI also includes only income 
that is effectively connected with the 
conduct of a US trade or business.  

QBI generally excludes Specified 
Service Trade or Business Income 
(SSTB) except in the case of certain 
lower income taxpayers. SSTB includes 
any trade or business involving 
performance of services in health, 
law, accounting, actuarial science, 
performing arts, consulting, athletics, 
financial services, and brokerage 
services, or any trade or business the 
principal asset of which is the reputation 
or skill of one or more of its employees 
or owners. Proposed regulations 
greatly narrow the reputation or skill 
limitation to businesses that receive 
income from endorsing products or 

services, license, or receive income 
for the use of an individual’s identity, 
or receive income for appearing at an 
event or in the media. Architects and 
engineers are specifically excluded 
from the definition of SSTB.  

The SSTB limitation and the 
50% of W-2 wages limitation is not 
applicable to taxpayers with income 
of USD 315,000 or less if married 
filing jointly (MFJ), or USD 157,500 
if filing single (S). However, the 
limitations are applied on a ‘percent-
to-total’ basis as income increases 
by USD 100,000 and USD 50,000 
respectively above these amounts, 
until the limitations are fully effective 
when income levels equal or exceed 
USD 415,000 MFJ or USD 207,500 S.  

In the new proposed regulations, 
the Treasury acknowledged that a 
single trade or business may be 
operated across multiple entities, so 
some grouping would be permitted 
so that taxpayers would not have to 

restructure solely for tax purposes. 
The reduction of corporate tax 

rates from 35% to 21% is making 
taxpayers consider converting 
to regular C corporations.  

Important: 
 

 For a US resident, rarely will 
operating as a C corporation 
be more beneficial than 
operating as an LLC taxable 
as a partnership, especially if 
the LLC qualifies for the §199A 
deduction. Only in very unique 
situations will the C corporation 
form produce a better result.

 The proposed regulations permit 
the grouping of related businesses 
if certain tests are met. This should 
alleviate the need to restructure 
business operations solely for 
tax purposes and permit a wider 
availability of the 20% deduction.  

Guidelines for the
Application of the
Transfer Pricing Provisions

Issued by Italian Minister of Economy and Finance

By Roberto M. Cagnazzo

On May 2018, the Italian Minister 
of Economy and Finance (MEF) 
issued a Decree containing the 
domestic guidelines on transfer 
pricing provisions and the arm’s 
length principle. The guidelines 
are part of the process of adapting 
the Italian tax law and practice 
to the principles outlined in the 
OECD BEPS Project and already 

incorporated in the Guidelines 2017.
The Decree introduces the 

domestic definition of ‘associated 
enterprises’ and specifies that 
‘participation in management, control 
and capital’ is the majority holding 
(more than 50%) in the capital, 
voting rights or profits of another 
company or the dominant influence 
over the commercial/financial 
decisions of another company.

The Decree provides that the 

valuation of a controlled transaction 
must be done with the most 
appropriate method according to 
the circumstances: in particular, 
it establishes the preference 
of the traditional transaction 
methods (i.e. CUP, RPM and 
CPM) over the transactional profit 
ones (i.e. TNMM and PSM).

The greatest novelty concerns the 
introduction of two specific provisions 
concerning the so-called low-value 
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adding services (Art. 7) and the 
appropriate documentation (Art. 8). 
In particular, the Decree introduces 
the simplified approach provided 
for low-value added services by the 
OECD Guidelines, according to which 
the taxpayer is entitled to determine 
the transfer price by aggregating 
all direct and indirect costs and 
adding a profit margin of 5%.

The Decree represents an important 
step in the alignment of the domestic 
tax law with the international best 
practices and recommendations on 
transfer pricing and with the results 
of the OECD’s BEPS Project. The said 
principles will be subject to further 
interventions by the legislator and 
tax administration to better clarify 
their scope and concrete application 
procedures, with the aim of increasing 
certainty in a field that in recent years 
has represented, and will represent 
in the future, one of the main areas 
of debate between multinational 
groups and tax authorities.
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