If individuals are moving to
Germany within the calendar year
(transfer year), both the non-resident
and the resident period must be
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declared together in one tax return.
In this process, the foreign income
must be considered for tax-rateprogression purposes, which means

it impacts the individual’s personal
income tax rate. Moreover, the same
regulations apply if individuals leave
Germany within the calendar year.
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Italy: Tax Regime of
Capital Gains Realised by
Non-Residents on the Sale
of Domestic Shareholdings
By Roberto M. Cagnazzo
According to the Italian Income
Tax Code, non-resident individuals
and companies (without a permanent
establishment in Italy) are subject to
taxation only on income produced in
the territory of the State in application
of the territorial principle of taxation.
In line with the provisions of the

mentioned territorial principle, the
domestic tax law provides that capital
gains realised by non-residents on
the sale of Italian shareholdings are
considered to be produced in Italy
and, therefore, subject to taxation
in Italy with the sole exception of:
capital gains arising from
the sale of “nonqualified”

shareholdings in domestic listed
companies (investor resident
in any foreign country);
capital gains arising from the sale of
“nonqualified” shareholdings in
domestic unlisted companies
(investor resident in a white-list
country).
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The Italian Income Tax Code
considers a shareholding as
“nonqualified” if it represents:
no more than 2% of the voting
rights or no more than 5% of the
share capital of a listed company;
no more than 20% of the
voting rights or no more than
25% of the share capital of
an unlisted company.
It is obvious that, if the previous
thresholds are exceeded, the
shareholding must be considered
as “qualified”. Beginning 01
January 2019, capital gains are
subject to a 26% substitute tax
rate if they arise from the sale of:
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“qualified” shareholdings in
domestic companies (investor
resident in any country);
“non-qualified” shareholdings
in domestic unlisted companies
(investor resident in blacklist or grey-list countries).
It is important to point out,
however, that if a double-taxation
agreement is existing and effective

between Italy and the investor’s
country of residence, and Article
13 of that agreement is in line
with the provisions of the OECD
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that ranges from corporate tax systems to
extraordinary financial transactions, such as
domestic and cross-border reorganisations,
IPOs, takeover bids and M&A.
Roberto M. Cagnazzo, Founder and
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Model, the foreign state will tax the
capital gain on the sale of Italian
shareholdings on an exclusive basis,
whereas no tax will be due in Italy.

Australia’s Anti-Hybrid
Mismatch Rules
By Tony Nunes
On 01 October 2018, Australia’s
new hybrid mismatch laws officially
came into force. The new rules
are intended to implement BEPS
Action 2, “Neutralising the effects of
hybrid mismatch arrangements”.
There are several separate limbs
to Australia’s new hybrid mismatch

laws, each targeted at a separate
scenario. All these scenarios involve:
a cross-border transaction or
transactions involving related
entities or branches; and
an inconsistency in the treatment
of the transaction or transactions
between Australia and foreign
countries, such that particular

amounts end up not being subject
to tax in any country or can be
deducted in two different countries.
There are six limbs of the
hybrid mismatch rules covering
the concepts of hybrid financial
instruments (HFI), branch hybrids,
hybrid payer mismatches, reverse
hybrid mismatches, branch hybrid
mismatches, deducting hybrid

